STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT COF BUSI NESS )
AND PROFESSI ONAL REGULATI ON, )
Dl VI SI ON OF ALCOHOLI C BEVERAGES )
AND TOBACCO, )
)
Petitioner, )
)

VS. ) Case No. 98-3701
)
JIMW K. BOYD d/b/a GET A WAY )
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)
Respondent )
)

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held in this case
on August 25, 1998, at West Pal m Beach, Florida, before C aude B
Arrington, a duly designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: M guel Oxanendi, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: J. Steven Reynolds, Esquire
1803 Australian Avenue South, Suite A
Post O fice Box 15782
West Pal m Beach, Florida 33416

STATEMENT COF THE | SSUES

Whet her Respondent's al coholic beverage |icense

nunber 60-05660, series 2COP, should be disciplined based on the



al l eged violations of the al coholic beverage | aws set forth in

the Notice to Show Cause dated August 14, 1998.



PRELI M NARY STATEMENT

On August 14, 1998, Petitioner served Respondent with an
Emer gency Order of Suspension, which suspended Respondent's
al cohol i c beverage license, and a Notice To Show Cause, which
underpins this proceeding. The Notice to Show Cause! al |l eged
certain facts pertaining to drug sales at the prem ses. Based on
those facts, Petitioner alleged in eleven separate counts three
distinct violations of the beverage |aws. Counts 1 through 9
charged Respondent with permtting patrons to unlawfully possess,
sell or deliver controlled substances on the |icensed prem ses,
in violation of Section 561.29(1)(a), Florida Statutes. Count 10
charged Respondent with maintaining a place used for keeping or
selling controll ed substances in violation of Section
561.29(1)(a), Florida Statutes. Count 11 charged Respondent with
mai nt ai ni ng a nui sance on the licensed prem ses in violation of
Section 561.29(1)(c), Florida Statutes. The Respondent requested
a formal hearing under Section 120.57(1), Florida Statutes, the
matter was referred to the Division of Adm nistrative Hearings,
and this proceedi ng fol |l owed.

A formal evidentiary hearing was held on August 25, 1998.
At the formal hearing, Petitioner presented the testinony of
Kent Stanton, Jennifer DeG dio, Beth R Fisch, and Respondent.
M. Stanton and Ms. DeG dio are special agents enpl oyed by
Petitioner who conducted an undercover investigation of

Respondent's business. M. Fisch is a forensic chem st enpl oyed



by the Pal m Beach County Sheriff's Ofice. Petitioner offered
five exhibits, each of which were accepted into evidence.

Wt hout objection, Petitioner retained custody of its Exhibit 5,
whi ch consi sted of the cocai ne that was purchased by the
Petitioner's undercover agents. In addition to his testinony
during Petitioner's case, Respondent testified on his own behalf
and presented the testinony of Scott Lyons, Kathy Harris, Ellie
Rear don, Shannon Dowdi ng, Charles Acquaotta, and Paul Conl ogue.
M. Lyons is a patron of Respondent's busi ness who was accused of
dealing drugs on the premses. M. Harris, M. Reardon, and

Ms. Dowdi ng are enpl oyed by Respondent's business as bartenders.
In addition, Ms. Reardon is Respondent's girlfriend and the
manager of Respondent's business. M. Acquaotta and M. Conl ogue
are patrons of Respondent's business. Respondent offered no
exhi bi ts.

The parties stipulated that the substances purchased by the
two undercover agents were kept in a proper chain of custody;
that the substances were appropriately analyzed and found to be
cocai ne; and that cocaine is a controlled substance.

No transcript of the proceedings has been filed. Petitioner
and Respondent filed proposed recommended orders, which have been
duly considered by the undersigned in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Respondent Jimmy Karl Boyd is the holder of alcoholic



beverage |icense nunber 60-05660, series 2COP, for a |licensed
prem ses known as Get A WAy Bar & Lounge, |ocated at 2517 North

Mlitary Trail, West Pal m Beach, Pal m Beach County, Florida.



2. At all times pertinent to this proceeding, Ellie Reardon
was the girlfriend of the Respondent and the manager of the
prem ses. Shannon Dowdi ng, who is Ms. Reardon's daughter, and
Kathy Harris were al so bartenders at the establishnment.

3. Petitioner initiated an investigation of the |icensed
prem ses based on a conplaint fromJim Falsia, a deputy with the
Pal m Beach Sheriff's Ofice, that persons were dealing in stolen
property and drugs on the prenises.?

4. Kent Stanton and Jennifer Ded di o, special agents
enpl oyed by Petitioner, conducted the undercover investigation of
Respondent' s business in cooperation with the Pal m Beach County
Sheriff's OOfice. Before they entered the subject prem ses for
the first time, Agents Stanton and DeG di o were given certain
information, including identifying information pertaining to two
suspected drug deal ers naned WIliam Howel|l and Scott Lyons.

5. As part of their investigation, Agents Stanton and
DeG dio entered the subject prem ses during |ate afternoon or
early evening on the follow ng dates: June 18, 19, 23, and 26;
July 1, 15, 21, 23, 29, and 31; and August 4, 6, and 12, 1998.
After each of these visits, the undercover agents returned to
their office where they recorded their recollection of what had
transpired.

6. At all tines, the two agents entered the prem ses
together. One or the other agent always wore a |istening device

that was nonitored by backup | aw enforcenent officers.



7. Agents Stanton and DeQ di o purchased quantities of
cocai ne inside the subject prem ses on the foll ow ng dates:
June 19; July 1, 15, 21, 23, 29, and 31; and August 6 and 12,
1998.

THE PREM SES

8. The premses are |located in a commerci al area that backs
up to an area of | ow inconme housing.

9. The prem ses consist of a parking area and a rectangul ar
shaped building with approximately 2,000 square feet. The
bui | di ng has three doors.

10. There is no lighting other than that provided by the
open doors. The evidence established that there was adequate
l[ight in the prem ses to observe the events pertinent to this
pr oceedi ng.

11. There is a long bar with a mrror on the wall that the
patrons face. The bartender on duty is usually stationed behind
the bar in the vicinity of the cash register, which is behind the
bar toward the eastern end of the bar.

12. There is a tel ephone at the eastern end of the bar that
patrons are free to use.

13. The door at the westerly end of the premses is off a
hallway in the vicinity of the nmen's room This hallway is not
visible fromwhere the bartender is usually stationed and is not
ot herw se nonit or ed.

14. There are four televisions that could be set on



different stations. One or nore television was usually on.
There is a juke box. At the tinmes pertinent to this proceeding,
the bar was cooled by two four-foot fans and an 18-inch fan
because the central air conditioning systemwas broken. There
were cool ers behind the bar. Although the prem ses was noi sy,

t he evi dence established that the noise did not prevent ordinary
conversation

JUNE 18, 1998

15. The first time the undercover agents entered the
subj ect prem ses was Thursday, June 18, 1998. They observed
Respondent, Ellie Reardon, and two patrons drinking beer and
engagi ng in conversation. The agents only engaged in small talk
on that occasion.

16. No drugs were purchased by the undercover agents on
this date.

JUNE 19, 1998

17. On Friday, June 19, 1998, the two undercover agents
entered the prem ses and nade contact w th Respondent,
Ms. Reardon, and two patrons known to the agents only as "Ri ck"
and "Gabe." Agent DeG dio asked Rick if he knew where she coul d
"get something to party wwth." Rick replied, grass (slang for
marijuana) or powder (slang for cocaine). Wen Agent DeG dio
responded powder, Rick introduced her to another patron, WIIiam
Howel |, and requested Howell to provide cocaine to Agent DeG dio.

Howel | asked Agent DeG di o what she wanted, and Agent DeG dio



replied an "eight bail,"” which is slang for 3.5 grans of cocai ne.
No enpl oyee of the Respondent was in a position to hear those
conversations. After Howell related the price, Agent DeG dio
returned to the bar area to Agent Stanton and asked himfor
nmoney. Agent Stanton openly handed Agent DeG di o approxi mately
$160.00. M. Reardon was in a position to observe this transfer
of nmoney. Agent DeG dio returned to Howell and gave hi m $150. 00.
Agent DeG dio and Howel|l returned to the bar area and Howel |

pi cked up the phone from Ms. Reardon. Howell placed a brief

t el ephone call, and within a short time, M. Reardon picked up
the ringing tel ephone, and gave it to Howell. Howell then
departed the prem ses and returned shortly thereafter, whereupon
he handed Agent DeG dio a small plastic bag containing suspected
cocaine. Howell did not attenpt to conceal the nature of the
transaction from M. Reardon, who was in position to observe the
transfer. The substance purchased on this occasi on was

| aboratory anal yzed and found to contain cocai ne.

JUNE 23, 1998

18. On June 23, 1998, the undercover agents returned to the
licensed premses. On this date, Agent DeG di o approached
enpl oyee Ms. Reardon and openly asked her if Howell was around
and whet her he could "get us some stuff." M. Reardon began
| ooking for Howell, but did not take any other action regarding
Agent DeG di 0's obvious drug request. Wen Howell arrived at the

prem ses shortly thereafter, he approached Agents DeG di o and



Stanton. Howell told Agent DeG dio that Ellie (Ms. Reardon) had
told himthat she (DeG dio) wanted sonme, neaning drugs. Wen
Agent DeG dio told Howell that she was | ooking for a gram of
cocai ne, Howell said he would try, nade a phone call, and
thereafter departed the prem ses. Wen Howell returned, he told
the agents that his cocaine supplier had not cone yet.

19. No drugs were purchased by the undercover agents on
this date.

JUNE 26, 1998

20. On June 26, 1998, the undercover agents returned to the
licensed premses. On this date, Agent DeG di o made contact with
Howel | regarding the purchase of cocaine. Howell placed a phone
call at the bar phone, and received a return call a few m nutes
later. Howell infornmed Agent DeG dio that he could sell her
cocai ne as soon as his supplier arrived. Wen Howell returned
and advi sed that his cocaine supplier had not arrived, the agents
departed. The evidence failed to establish that anyone enpl oyed
by Respondent heard this conversation.

21. No drugs were purchased by the undercover agents on
this date.

JULY 1, 1998

22. On July 1, 1998, Agents Stanton and DeG dio returned to
the licensed premses. On this date, Agent DeG di o nade contact
wi th Howel |l regarding the purchase of cocaine. Their

conversation occurred at the bar |l ess than two feet from Shannon

10



Dowdi ng, who was tending the bar and in a position to hear the
conversation. M. Dowding took no action in response to this
conversation. Howell placed a call using the tel ephone at the
bar and received a return call seconds |ater.

23. Agent DeG di o approached Agent Stanton, who openly
handed her $60.00. Agent DedG di o then handed the noney to

Howel | .  This exchange occurred in the mddle of the bar in plain

11



view of Ms. Dowdi ng, but no reasonable inquiry or action was
t aken.

24. Howel | |ater approached an unidentified patron and
cal l ed Agent DeG dio to where he was standing in the hallway in
the vicinity of the nen's room This area was not nonitored or
supervi sed by the Respondent or his enpl oyees and was not visible
fromthe bar counter where the Respondent's bartender was
stationed. Wen Agent De@ dio arrived, Howel|l handed her a small
pl asti c bag contai ning cocaine. The substance purchased on this
occasi on was | aboratory-anal yzed and found to contain cocai ne.

JULY 15, 1998

25. On July 15, 1998, Agents Stanton and DeG di o returned
to the licensed premises. On this date, the agents net with
Kat hy Harris, who was working as the bartender at the prem ses.
Ms. Harris answered the tel ephone at the bar and the caller asked
for Howell, but Howell was not on the prem ses. Agent Stanton
asked Ms. Harris if she knew whet her Howell was comng to the
prem ses that day. Wien Ms. Harris replied that she did not
know, Agent DeG di o asked Ms. Harris if she knew soneone who
could get the agents "sonething to party with." M. Harris told
the agents that Howell's "partner"” was present. M. Harris then
brought the partner into the prem ses and introduced himto the
agents as "Scott," later identified as Scott Lyons. Agent
DeG dio then loudly asked Lyons, in the presence of Ms. Harris,

whet her he coul d provide the agents "sonmething to party wth."

12



Agent DeG di o and Lyons then discussed availability and price of
the cocaine in the presence of Ms. Harris. \Wen Agent Stanton
expressed concern over giving Lyons noney before receiving
cocaine, Ms. Harris stated that Lyons could be trusted. Agent
Stanton then handed Lyons $60. 00 and Lyons departed the prem ses.
Soon thereafter, Lyons returned to the prem ses and approached
Agent Stanton, who was sitting at the bar two feet from

Ms. Harris. Lyons handed Agent Stanton, at bar level, a small
plastic bag with a white powdery substance. At no tinme during
this transaction did Ms. Harris, or any other enployee, take any
action to stop the drug transaction or even inquire about it.
The substance purchased on this occasion was | aboratory-anal yzed
and found to contain cocai ne.

JULY 21, 1998

26. On July 21, 1998, Agents Stanton and DeG di o returned
to the licensed premises. On this date, the agents sat at the
bar, which was tended by Ms. Dowdi ng. Agent DeG di o made cont act
wi th Lyons, who was standing at the bar in front of Ms. Dowdi ng,
and asked if he could "get some stuff."” Lyons said that he
coul d, nmade another call using the bar phone, and departed the
prem ses. Lyons and Howell later entered the prem ses together.
Lyons approached Agent Stanton, and they di scussed a cocai ne
transaction. Agent Stanton openly handed Lyons $60.00. These
conversations were at nornmal speaking vol unmes and coul d have been

heard by anybody at the bar including Ms. Dowding. After

13



departing and then returning to the prem ses, Lyons approached
Agent Stanton, who was sitting at the bar three feet from

Ms. Dowdi ng and four feet from Ms. Reardon, who had entered the
prem ses. Lyons handed Agent Stanton, at bar |evel, two snall
clear plastic bags containing a white powdery substance. Agent
Stanton placed the small clear bags in the palmof his hand, and
then placed his hand at chest |evel and | ooked at the bags of
cocaine for a few seconds. Anybody at the bar was in a position
to see the bags in Agent Stanton's hand including Ms. Dowdi ng and
Ms. Reardon. At no tine did Ms. Dowding or Ms. Reardon take any
action to stop the drug transaction or inquire about it. The
substance purchased on this occasion was | aboratory-anal yzed and
found to contain cocai ne.

JULY 23, 1998

27. On July 23, 1998, Agents Stanton and DeG di o returned
to the licensed prem ses. Agent Stanton went to the hallway by
the men's roomand net with Lyons regardi ng the purchase of
cocai ne. Agent Stanton handed Lyons $60.00. Approxinmately five
m nutes |later, Lyons approached Agent Stanton at the bar and
handed himat bar |level two small clear plastic bags containing a
whi te powdery substance. Agent Stanton held the cocaine in his
pal mand | ooked at it before placing it into his pocket. The
cocai ne transfer could have been viewed by anyone sitting at the
bar, including a ten-year old boy, who was sitting next to Agent

Stanton, and Ms. Reardon. At no tine did Ms. Reardon or any

14



ot her enpl oyee take any action to stop the drug transaction or
inquire about it. The substance purchased on this occasi on was
| aboratory anal yzed and found to contain cocai ne.

JULY 29, 1998

28. On July 29, 1998, Agents Stanton and DeG di o returned
to the licensed premises. On this date, Agent DeG dio net with
Howel | regarding the purchase of cocaine and asked him in the
presence of Ms. Dowding, for a gram Howell wal ked to the end of
t he bar where Ms. Dowdi ng handed hi mthe tel ephone. Howell
pl aced a call. Wen the phone rang nonents later, Ms. Dowdi ng
answered and handed the tel ephone to Howell. After a short
conversation, Howell told Agent DeG dio that she woul d have to
wait. M. Dowding was sitting right next to Howell during this
exchange. Shortly thereafter Ms. Dowdi ng departed the prem ses
and was replaced by Ms. Reardon, who had arrived with a child
approximately ten years old. Agent DeG di o | ooked out the back
door and saw Howel| and an unidentified nmale in an autonobile
engaged in what appeared to be a hand-to-hand drug transacti on.
Howel | then reentered the bar and approached Agent DeG di o.

Agent DeG dio told Agent Stanton that Howel |l needed the noney,
and Agent Stanton gave Howel |l $60.00 in the presence of

Ms. Reardon. Howell briefly wal ked out the back door, reentered
and handed Agent DeG dio two small clear plastic bags containing
a white powdery substance. The transfer occurred at the back of

the bar. At no tinme did Ms. Dowding or Ms. Reardon take any

15



action to stop the drug transaction or to inquire about it. The
substance purchased on this occasion was | aboratory-anal yzed and
found to contain cocai ne.

JULY 31, 1998

29. On July 31, 1998, Agents Stanton and DeG di o returned
to the licensed premises. On this date, Agent Stanton nmet with
Lyons regardi ng the purchase of cocaine. Later, Lyons signal ed
Agent Stanton to walk to the hall by the nmen's room Lyons
stated that he needed the noney, and Agent Stanton gave Lyons
$60. 00. Approximately ten minutes |later, Lyons again signal ed
Agent Stanton to go to the back of the bar. There Lyons handed
Agent Stanton two small clear plastic bags containing a white
powdery substance. The evidence failed to establish that any
enpl oyee of the Respondent was in a position to see these events
or hear these conversations. The substance purchased on this
occasi on was | aboratory-anal yzed and found to contain cocai ne.

AUGUST 4, 1998

30. On August 4, 1998, the undercover agents returned to
the prem ses, but they did not purchase any drugs.

AUGUST 6, 1998

31. On August 6, 1998, Agents Stanton and DeG di o returned
to the licensed premises. On this date, Agent DeG dio nmet with
Howel | regardi ng the purchase of cocaine. Agent DeG di o obtai ned
$60. 00 from Agent Stanton and handed it to Howell. Approximtely

ten mnutes later, Howell signaled Agent DeG dio to go to the

16



back of the bar in front of the nmen's restroom Once there
Howel I handed Agent DeG dio two snall clear plastic bags
containing a white powdery substance. M. Reardon was in a
position to observe Agent Stanton give Agent DeG di o the noney

t hat she subsequently gave to Howell. M. Reardon was not in a
position to see or hear the remaining events. At no tine did any
enpl oyee take any action to stop the drug transaction or to
inquire about it. The substance purchased on this occasi on was

| abor at ory-anal yzed and found to be cocai ne.

17



AUGUST 12, 1998

32. On August 12, 1998, Agents Stanton and Agent DeQG di o
returned to the licensed premses. On this date, Agent DeG dio
again net wwth Howel | regarding the purchase of cocaine. Howell
was standing in the back of the bar wth enpl oyee Ms. Reardon,
Respondent, and an unknown patron. |In the presence of these
peopl e, Agent DeG di o asked Howell if he could "hook her up."
Thi s question shoul d have been construed by all who heard it as
an inquiry pertaining to drugs. Howell replied that he would
attenpt to |locate sone cocaine for Agent DeG dio. Shortly
thereafter, Howell net with Agent DeG dio and told Agent DeG dio
that his usual source wasn't hone, but he would see if he could
get it from soneone else. After discussing price with Howell,
Agent DeG di o approached Agent Stanton and obtai ned $60. 00 from
him Agent Stanton counted out the noney in front of Ms. Reardon
and Ms. Dowdi ng and handed the noney to Agent DeG dio. Agent
DeG dio then gave the $60.00 to Howell. Shortly thereafter,
Howel I notioned for Agent DeG dio to cone to the area of the
men's room where he handed Agent DeG di o $10.00° and two paper
packets containing a white powdery substance. At no tine did any
of the enployees attenpt to stop the transaction or to inquire
about it. The substance purchased on this occasi on was
| abor at ory-anal yzed and found to be cocai ne.

33. Although the consunmation of the foregoing transactions

was frequently in the area of the nmen's room any reasonable
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enpl oyee knew or shoul d have known that the undercover agents
wer e purchasing drugs fromHowell and Lyons. Wth the exception
of the transaction on July 31, 1998, at |least a part of each
transacti on was conducted in an open manner near the bar, where
the transaction could easily be viewed by the bartender on duty.
El i e Reardon, Shannon Dowdi ng, and Kathy Harris were aware of,
or should have been aware of, the drug activity. Respondent's
enpl oyees openly condoned it, to the point of actually directing
the agents to the sellers and vouching for the reliability of
Lyons.

34. The testinony of the Respondent and his enpl oyees that
they had no idea drugs were being bought and sold in the
establishment is rejected because that testinony is contrary to
the clear and convincing evidence of the two special agents and
to the multiple bags of cocaine that were produced as evidence.

NO RESPONSI BLE VENDOR TRAI NI NG

35. Respondent took no action to prevent drug activity on
the prem ses. Respondent provided no Responsi bl e Vendor Training
pursuant to Section 561.701, Florida Statutes.® The Respondent
never informed his enployees that drug use and sales were not to
be tolerated on the licensed prem ses, nor did he instruct them
what they should do if they observed drugs being trafficked on
the prem ses.

36. M. Reardon, Ms. Dowding, and Ms. Harris testified that

t hey had been given appropriate vendor training by the
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Respondent. This testinony is rejected as being contrary to the

Respondent's testi nony.
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CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this
proceedi ng. Section 120.57(1), Florida Statutes.

38. Petitioner bears the burden of proving the allegations
of the Notice to Show Cause by cl ear and convi nci ng evi dence.

Departnent of Banking and Fi nance v. Osborne Stern & Co.,

670 So. 2d 932 (Fla. 1996).

39. Counts 1 through 9 of the Notice to Show Cause all eged
t hat Respondent, through his enpl oyees, permtted nanmed patrons
(Howel I or Lyons) on specified dates, to possess, sell, or
deliver cocaine on the |licensed premses in violation of
Sections 893.13(1)(a) and 561.29(1)(a), Florida Statutes. The
respective dates of the alleged violations are the dates the
under cover agents purchased cocaine at the |licensed prem ses.

40. Count 10 of the Notice to Show Cause all eged that
Respondent, through his enpl oyees, violated Sections
893.13(7)(a)5 and 561.29(1)(a), Florida Statutes, by keeping or
mai ntaining his |licensed premses as a place that is used for
keepi ng or selling cocaine.

41. Count 11 of the Notice to Show Cause all eged that
Respondent, through his enpl oyees, kept or maintained his
licensed prem ses in such a manner that his prem ses constituted
a public nuisance as defined by Section 823.10, Florida Statutes,

and in violation of Section 561.29(1)(c), Florida Statutes.
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42. The provisions of Section 561.29(1)(a), Florida
Statutes, pertain to Counts 1 through 10 of the Notice to Show
Cause. The provisions of Section 561.29(1)(c), Florida Statutes,
pertain to Count 11. Those provisions provide, in pertinent
part, as foll ows:

(1) The division is given full power and
authority to revoke or suspend the |license of
any person holding a license under the
Beverage Law, when it is determ ned or found
by the division upon sufficient cause
appearing of:

(a) Violation by the licensee or his or
its agents, officers, servants, or enployees,
on the licensed prem ses, or elsewhere while
in the scope of enploynment, of any of the
laws of this state or of the United States,

or permtting another on the |icensed

prem ses to violate any of the laws of this
state or of the United States.

* * %

(c) Maintaining a nuisance on the |icensed
prem ses.

43. Pursuant to Section 893.13(1)(a), Florida Statutes, it
is aviolation of state law to sell, use, deliver, or possess
cocaine, which is a controlled substances as defined in
Section 893.03, Florida Statutes. Petitioner established by
cl ear and convi ncing evidence that the undercover agents
purchased quantities of cocaine on the |Iicensed prem ses on nine
separate occasions. Wth the exception of the transaction on
July 31, 1998, a part of each transaction was in an open and
conspi cuous manner.

44, There was no evi dence that the Respondent or any of his

22



enpl oyees dealt in drugs.

45. The evidence was not clear and convincing that
Respondent personally knew that Howel |l and Lyons were dealing
drugs in the licensed prem ses.

46. The evidence was clear and convincing that the
bart enders enpl oyed by the Respondent knew or should have known
that Lyons and Howel | were routinely dealing drugs on the
Iicensed prem ses and that the bartenders did nothing to stop or
di scourage it.

47. Respondent provi ded no Responsi bl e Vendor training
pursuant to Section 561.701, Florida Statutes, and is not
entitled to the benefits of Section 561.706, Florida Statutes.?

48. Section 893.13(7)(a), Florida Statutes, reads in
pertinent part:

(7)(a) It is unlawful for any person:

* * %

5. To keep or maintain any store, shop,
war ehouse, dwel ling, building, vehicle, boat,
aircraft, or other structure or place which
is resorted to by persons using controlled
substances in violation of this chapter for
t he purpose of using these substances, or
which is used for keeping or selling themin
violation of this chapter.

49. Section 823.10, Florida Statutes, provides as follows
W th respect to places where illegal activity involving
control | ed substances takes pl ace:
Any store, shop . . . or any place whatever

which is visited by persons for the purpose
of unlawfully using any substance controlled

23



50.

illegal

under chapter 893 . . . or which is used for
the illegal keeping, selling, or delivering
of the sanme, shall be deened a public

nui sance. No person shall keep or maintain
such public nuisance or aid and abet anot her
i n keeping or maintaining such public

nui sance.

An al coholic beverage |licensee's responsibility for

acts commtted by others on the |licensed prem ses was

di scussed in Departnent of Business Regul ati on, Division of

Al cohol i ¢ Beverages and Tobacco v. Janmes Roy Crews d/b/a Roy's

Pl ace,

DOAH Case No. 91-5349, at paragraph 97:

[T]he Iicensee is not the absolute insurer
of the actions of his enployees, servants or
agents or actions by patrons. He is not
strictly accountable for their conduct. When
m sconduct occurs by one of those persons a
single incident would not suffice to subject
the license to discipline, especially not if
the Iicensee had taken neasures to protect
agai nst the prohibited acts by those persons.
It is the persistent and recurring violations
that nmay place the license in jeopardy.

There, even acts of sinple negligence by an
enpl oyee woul d subject the licensee to the
penal ti es envi sioned by Section 561.29(1),
Florida Statutes. Culpability by the
Respondent for the actions of agents,
servants and enpl oyees or patrons can occur
t hrough his own negligence, wongdoing or

| ack of diligence. |If he fosters, condones
or negligently overlooks the violations, even
if absent fromthe prem ses when they
occurred, he nmay be held account abl e.
Repeated or flagrant violations by those
persons creates an inference that the

I i censee condoned or negligently overl ooked
the violations and is accountable for them
even when absent. Respondent may not renbve
himself fromresponsibility in this case by
reason of his absence fromthe prem ses or by
a claimof ignorance of the repeated
violations. See Pauline v. Lee, 147 So. 2d
359 (Fla. 2nd DCA 1962); G & B of
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Jacksonville. Inc. v. Departnent of Business
Regul ati on, Division of Beverage, 371 So. 2d
138 (Fla. 1st DCA 1979); and Lash, Inc. v.
State of Florida, Departnent of Business
Regul ation, 411 So. 2d 276 (Fla. 3rd DCA
1982).

51. Al so supporting the conclusion that Respondent shoul d
be hel d responsible for the acts of his enployees in turning a
blind eye toward the flagrant drug dealing that occurred inside

the licensed premses are the follow ng cases: Taylor v. State

Beverage Departnent, 194 So. 2d 321 (Fla. 2nd DCA) cert. den.

201 So. 2d 464 (Fla. 1967); Wodbury v. State Beverage

Departnment, 219 So. 2d 47 (Fla. 1st DCA 1969); Col den Dol phin #2,

Inc. v. Division of Al coholic Beverages and Tobacco, 403 So. 2d

1372 (Fla. 5th DCA 1981); Pic N Save v. Division of Al coholic

Bever ages and Tobacco, 601 So. 2d 245 (Fla. 1st DCA 1992);

Depart ment of Busi ness and Professional Regul ation, D vision of

Al cohol i ¢ Beverages and Tobacco v. McKown's, Inc. d/b/a The

Cabi n, DOAH Case No. 94-5882; and Departnent of Business

Regul ation v. 3673 Bird, Inc. d/b/a Uncle Charlie' s, DOAH

Case No. 91-7901

52. The Petitioner established by clear and convincing
evidence the allegations of all counts in the Notice to Show
Cause wth the exception of Count 7, which pertained to the sale
on July 31, 1998. There was insufficient evidence to establish
that the Respondent's enpl oyees knew or shoul d have known about
that transaction.

53. The guideline penalty for this violation, contained in
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Rul e 61A-2.022, Florida Adm nistrative Code, is revocation of the
al coholic beverage license. No separate civil penalty is
recommended because Petitioner did not establish that Respondent
had direct know edge that Howell and Lyons were dealing drugs on
the prem ses.

RECOMVENDATI ONS

Based on the foregoing findings of fact and concl usi ons of
law it is

RECOMVENDED t hat Respondent's al coholic beverage |icense
nunmber 60- 05660, series 2COP, be revoked.

DONE AND ENTERED this 24th day of Septenmber, 1998, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 24th day of Septenber, 1998.

ENDNOTES

1/ The allegations of the Notice to Show Cause are discussed in
generalities here and in the Conclusions of Law section of this
Recomended Order. Any question as to the specific contents of
the Notice to Show Cause shoul d be resol ved by review ng the
Notice to Show Cause in its entirety.

2/ Respondent and Ms. Reardon had cooperated with Deputy Fal sia
in the past in attenpting to clear loiterers fromthe parking | ot

26



of the bar and in keepi ng persons who had been banned for
fighting away fromthe bar.

3/ Howell explained to Agent DeG di o that he was chargi ng $50. 00
i nstead of the customary $60. 00 because he had purchased the
cocaine froma different supplier who had a cheaper price.

4/ Section 561.705, Florida Statutes, sets out the requirenents
for qualification as a responsible vendor:

To qualify as a responsible vendor, the
vendor nmnust:

(1) Provide a course of instruction for
its enpl oyees that nust include subjects
dealing with al coholic beverages and may al so
i ncl ude subjects dealing with controlled
substances as foll ows:

(a) Laws covering the service of alcoholic
beverages and the operation of establishnents
serving al coholic beverages.

(b) Al cohol or controlled substances or
both as a drug and its effects on the body
and behavior, including its effects on a
person operating a notor vehicle.

(c) Effects of alcohol in conmbination with
commonly used drugs, both legal and illegal.

(d) Methods of recogni zi ng and deal i ng
W t h underage custoners.

(e) Methods for dealing with custoners,
and for dealing with enpl oyees, who use or
traffic in illegal drugs.

(2) Provide an al cohol server nanagenent
course for managers of establishnments that
sell al coholic beverages. The course nust
i ncl ude subjects on al coholic beverages and
may i ncl ude subjects on controll ed substances
as follows:

(a) Laws governing the service of
al cohol i c beverages and the operation of
establ i shments serving al coholic beverages.

(b) Devel opnent of standard operating
procedures for dealing wth underage
customers.

(c) Devel opnent of standard operating
procedures for dealing with custoners, and
for dealing with enpl oyees, who use or
traffic in illegal drugs.

(d) Methods of assisting enployees in
dealing with underage custoners and in
mai ntai ning records that relate to such
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i nci dents.

(3) Requi re each nonmanageri al enpl oyee
who is enpl oyed to serve al coholic beverages
to conplete the enpl oyee training course
specified in subsection (1) within 30 days
after comrenci ng enpl oynent. The vendor nust
provi de for the supervision of such an
enpl oyee in the service of alcoholic
beverages until the enpl oyee has received
such training.

(4) Require each managerial enployee to
conpl ete the managerial training course
specified in subsection (2) within 15 days
after comrenci ng enpl oynent .

(5 Require all enployees to attend one
meeting every 4 nonths. Each neeting nust
i nclude the dissem nation of information
covering the applicable subjects specified in
this section and an expl anati on of the
vendor's policies and procedures relating to
t hose subjects.

(6) Require each enployee, as a condition
of her or his initial enploynent, to conplete
a witten questionnaire "providing the vendor
the same infornmation as is required by the
di vision from persons who apply for alcoholic
beverage |icenses and to determ ne therefrom
whet her the enpl oyee is precluded by |law from
serving or selling al coholic beverages;
however, enpl oyees of vendors |icensed under
s. 563.02(1)(a) or s. 564.02(1)(a) shall not
be subject to the requirenents of this
subsecti on.

(7) Establish a witten policy under which
any enpl oyee who engages in the illegal use
of controlled substances on the |icensed
prem ses will be inmediately dism ssed from
enpl oynent and require each enpl oyee to
acknow edge the policy in witing.

(8) Maintain enploynment records ~f the
appl i cations, acknow edgnents, and training
of its enployees required by this section and
records of the vendor's enforcenent of the
policies requiring dism ssal specified in
subsection (7).

(9) Post signs on the vendor's prem ses
inform ng custoners of the vendor's policy
agai nst serving al coholic beverages to
under age persons and i nform ng custoners that
t he purchase of al coholic beverages by an
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under age person or the illegal use of or
trafficking in controlled substances w ||
result in ejection fromthe prem ses and
prosecuti on.

5/ Section 561.706, Florida Statutes, states, in pertinent part,
as follows:

(1) The license of a vendor qualified as a
responsi bl e vendor under this act may not be
suspended or revoked for an enpl oyee's
illegal sale or service of an al coholic
beverage to a person who is not of |awful
dri nking age or for an enployee's engaging in
or permtting others to engage in the illegal
sale, use of; or trafficking in controlled
substances, if the enpl oyee had conpleted the
applicable training prescribed by this act
prior to commtting such violation, unless
t he vendor had know edge of the violation,
shoul d have known about such violation, or
participated in or commtted such violation.
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COPI ES FURNI SHED

M guel Oxanmendi, Esquire
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

J. Steven Reynolds, Esquire

1803 Australian Avenue South, Suite A
Post O fice Box 15782

West Pal m Beach, Florida 33416

Ri chard Boyd, Director

Di vi si on of Al coholic Beverages
and Tobacco

Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Lynda L. Goodgane, General Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the Final Order in this case.

! The allegations of the Notice to Show Cause are discussed in generalities

here and in the Concl usions of Law section of this Recommended Order. Any
guestion as to the specific contents of the Notice to Show Cause shoul d be
resol ved by reviewing the Notice to Show Cause in its entirety.

2 Respondent and Ms. Reardon had cooperated with Deputy Falsia in the past in
attenpting to clear loiterers fromthe parking |lot of the bar and in keeping
persons who had been banned for fighting away fromthe bar

® Howel | explained that he charged Agent DeG dio $50.00 instead of the
custonmary $60. 00 because he had purchased the cocaine froma different
supplier who had a cheaper price.

4 Section 561.705, Florida Statutes., sets out the

requi renents for qualification as a responsible vendor:
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To qualify as a responsible vendor, the
vendor nmnust:

(1) Provide a course of instruction for
its enpl oyees that nust include subjects
dealing with al coholic beverages and may al so
i ncl ude subjects dealing with controlled
substances as foll ows:

(a) Laws covering the service of
al cohol i c beverages and the operation of
establ i shments serving al coholic beverages.

(b) Al cohol or controlled substances or
both as a drug and its effects on the body
and behavior, including its effects on a
person operating a notor vehicle.

(c) Effects of alcohol in conbination
with commonly used drugs, both |Iegal and
illegal.

(d) Methods of recognizing and dealing
W t h underage custoners.

(e) Methods for dealing with custoners,
and for dealing with enpl oyees, who use or
traffic in illegal drugs.

(2) Provide an al cohol server managenent
course for managers of establishnents that
sell al coholic beverages. The course nust
i ncl ude subjects on al coholic beverages and
may i nclude subjects on controlled substances
as follows:

(a) Laws governing the service of
al cohol i c beverages and the operation of
establ i shments serving al coholic beverages.

(b) Devel opnment of standard operating
procedures for dealing wth underage
customers.

(c) Devel opnment of standard operating
procedures for dealing with custoners, and
for dealing with enpl oyees, who use or
traffic in illegal drugs.

(d) Methods of assisting enployees in
dealing with underage custoners and in
mai ntai ning records that relate to such
i nci dents.

(3) Require each nonmanageri al enpl oyee
who is enpl oyed to serve al coholic beverages
to conpl ete the enpl oyee training course
specified in subsection (1) within 30 days
after comrenci ng enpl oynent. The vendor nust
provi de for the supervision of such an
enpl oyee in the service of alcoholic

31



beverages until the enpl oyee has received
such training.

(4) Require each managerial enpl oyee to
conpl ete the managerial training course
specified in subsection (2) within 15 days
after comrenci ng enpl oynent .

(5 Require all enployees to attend one
nmeeting every 4 nonths. Each neeting nust
i nclude the dissem nation of information
covering the applicable subjects specified in
this section and an explanation of the
vendor's policies and procedures relating to
t hose subjects.

(6) Require each enpl oyee, as a
condition of her or his initial enploynent,
to conplete a witten questionnaire
"providing the vendor the sane information as
is required by the division from persons who
apply for alcoholic beverage licenses and to
determ ne t herefrom whet her the enpl oyee is
precl uded by law from serving or selling
al cohol i c beverages; however, enpl oyees of
vendors |icensed under s. 563.02(1)(a) or s.
564.02(1)(a) shall not be subject to the
requi renments of this subsection

(7) Establish a witten policy under
whi ch any enpl oyee who engages in the illegal
use of controll ed substances on the |icensed
prem ses will be imedi ately dism ssed from
enpl oynent and require each enpl oyee to
acknow edge the policy in witing.

(8) Maintain enploynent records ~f the
appl i cations, acknow edgnents, and training
of its enployees required by this section and
records of the vendor's enforcenent of the
policies requiring dism ssal specified in
subsection (7).

(9) Post signs on the vendor's prenises informng custoners of the vendor's
pol i cy agai nst serving al coholic beverages to underage persons and informng
customers that the purchase of al coholic beverages by an underage person or

the illegal use of or trafficking in controlled substances will result in
ejection fromthe prem ses and prosecuti on.

Section 561.706, Florida Statutes, states, in pertinent
part, as foll ows:
(1) The license of a vendor qualified as

a responsi bl e vendor under this act may not
be suspended or revoked for an enpl oyee's
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illegal sale or service of an al coholic
beverage to a person who is not of |awful

dri nking age or for an enployee's engaging in
or permtting others to engage in the illegal
sale, use of; or trafficking in controlled
substances, if the enpl oyee had conpl eted the
applicable training prescribed by this act
prior to commtting such violation, unless

t he vendor had know edge of the violation,
shoul d have known about such violation, or
participated in or commtted such violation.
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